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UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

MICROSYSTEMS SOFTWARE, INC.
Court of Appeals No.

(District Court

Civil Action No. 00-10488-EFH)

Plaintiff-appellee,
V.
SCANDINAVIA ONLINE AB,
ISLANDNET.COM,

EDDY L.OQ. JANSSON, and
MATTHEW SKALA

Defendants-appellees

WALDO JAQUITH; LINDSAY
HAISLEY; BENNETT HASELTON

Appellants

MOTION FOR STAY OR, IN THE ALTERNATIVE
FOR EXPEDITED CONSIDERATION

Pursuant to Fed. R. App. Pro. 8(a) and 31(a)(2), appellants Jaquith, Faisley, and Haselton
respectfully ask the Court to stay the application of the final injunction entered on March 28,
2000, at least as to appellants. In the alternative, appellants ask the Court to expedite this appeal.
Because the injunction has resulted in the restraint of constitutionally protected speech, and for
the reasons stated below, a stay is appropriate. The District Court’s Stipulated Permanent
Injunction [Injunction] is attached hereto as Exhibit A. The District Court’s Findings of Fact and
Conclusions of Law [findings] is attached hereto as Exhibit 3. The Complaint is attached hereto

as Exhibit C. In support of the motion, appellants state:



The District Court has issued an injunction that potentially prevents litérally dozens of
unrelated individuals all over the world from engaging in speech about a matter of public
importance. It has enjoined defendants, and perhaps appellants, from posting a wﬁputer
program written by defendants on the Internet. Plaintiffs allege that defendants were able to write
the program by “reverse engineering” plaintiffs’ product Cyber Patrol.

Cyber Patrol is sold as a product that will block access to allegedly inappropriate Internet
web sites. Software such as Cyber Patrol has been a matter of enormous public debate for several
years and much of the debate has centered on the degree to which products such as Cyber Patrol
erroneously block web sites that are entirely appropriate for all ages. Defendants’ program allows
the lawful owners of Cyber Patrol to determine which sites the software blocks and which it does
not (facts which Cyber Patrol attempts to keep secret). Supplemental Affidavit of Irwin
Schwartz, March 27, 2000 [Schwartz], attached hereto as Exhibit D, at Attachment A. The Court
issued its injunction in the namé of protecting the right of parents to successfully block access of
their children to the Internet. The irony is that its order prevents parents from having information
about the usefulness of Cyber Patrol in achieving that goal,

The Court issued its injunction even though, as a matter of law, there‘cannot have been a
violation of the Copyright Act, even accepting as true the allegations on the face of the

Complaint, because any alleged copyright violation occurred overseas. E.g.. Twin Books Corp

v. Walt Disney Co, 83 F.3d 1162, 1166-67 (9" Cir. 1996); Update Art v. Modlin Publications,
L]

843 F.2d 67, 73 (2d Cir. 1988). The Court also used an interpretation of copyright law that has

been rejected by the two Circuits to have addressed it. See, e.g., Sony v, Connectix,  F.3d

J—

53 U.8.P.Q.2d (BNA) 1705 (9" Cir. 2000); Sega Enters Ltd. v. Accolade, Inc., 977 F.2d 1510



(9th Cir. 1992)(both holding that “reverse engineering” is fair use);, Vault v. Quaid, 847 F.2d 255
(5™ Cir. 1988)(“reverse engineering” permissible under 17 U.8.C. §117). '
The Court issued its injunction in violation of elementary prinéiples of due process.
Plaintiffs and defendants settled and did not dispute certain facts. Three of the unrelated
individuals who may be bound by order (appellants here) appeared and sought to contest those
facts, at least insofar as they justified an order against them. For example, one of the Court’s key
factual findings is that the injunction serves a “general public good,” a finding supported solely by
the verified Complaint and an affidavit from plaintiffs’ counsel. The District Court refused to
permit appellants to challenge the facts. The Court’s order allows appellants to appear only as
defendants in a subsequent contempt action, where the underlying facts, and the validity of the
underlying order, could not be contested.
HISTORY OF THE CASE
This case was filed on March 15, 2000 on behalf of plaintiffs, the corporate owners of a |
product called Cyber Patrol. Findings § 1-3, 12. Defendants are residents of Sweden and
Canada. Complaint, § 3-4. The Complaint alleged that defendants violated Cyber Patrol’s
copyright rights when they “reverse engineered” Cyber Patrol. Complaint, § 21,
Cyber Patrol is a product used by individuals, schools, libraries, corporations and others,
When installed on a computer, it prevents access to a list of Internet web sites selected by Cyber
Patrol. That list is kept secret by Cyber Patrol. Defendants’ reverse engineering resulted in a
program, consisting of computer code that defendants themselves wrote. The code made it
possible for lawful owners of Cyber Patrol to view the list of sites that the product censors.

Schwartz affidavit, at Attachment A, Defendants placed the computer code on their own web



















































